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Debtor Relief Proceedings Under the
Bankruptcy Act and the Securities Act
of 1933-The Registration Requirement
and Its Implications
By ALLEN F. COROTTO*
SECURITIES issued m proceedings under the Bankruptcy Act pursu-
suant to a chapter X plan of reorganization' or chapter XI arrange-
ment2 are generally exempted from the registration requirement of
section 5 of the Securities Act of 1933,1 by sections 264 and 393 of
* Trial Attorney and Chief, Bankruptcy Reorganization Section, San Francisco
Office, Securities and Exchange Commission; Member of the California Bar.
The Securities and Exchange Commission, as a matter of policy, disclaims respon-
sibility for any private publication by any of its employees. The views expressed
herein are those of the author and do not necessarily reflect the views of the Commis-
sion or of the author's colleagues on the staff of the Commission.
1. Bankruptcy Act §§ 101-276, 11 U.S.C. §§ 501-676 (1970).
2. Id. §§ 301-399, 11 U.S.C. §§ 701-799 (1970).
3. Section 5 of the Securities Act of 1933, 15 U.S.C. § 77e (1970), provides:
(a) Unless a registration statement is in effect as to a security, it shall be unlaw-
ful for any person, directly or indirectly-
(1) to make use of any means or instruments of transportation or communi-
cation m interstate commerce or of the mails to sell such security through the
use or medium of any prospectus or otherwise; or
(2) to carry or cause to be carried through the mails or in interstate com-
merce, by any means or instruments of transportation, any such security for the
purpose of sale or for delivery after sale.
(b) It shall be unlawful for any person, directly or indirectly-
(1) to make use of any means or instruments of transportation or communi-
cation in interstate commerce or of the mails to carry or transmit any prospectus
relating to any security with respect to which a registration statement has been
filed under this subchapter, unless such prospectus meets the requirements of section
77j of this title; or
(2) to carry or cause to be carried through the mails or in interstate com-
merce any such security for the purpose of sale or for delivery after sale, unless
accompanied or preceded by a prospectus that meets the requirements of subsection
(a) of section 77j of this title.
(c) It shall be unlawful for any person, directly or indirectly, to make use of
[389]
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the Bankruptcy Act4 and by section 3(a) (10) of the Securities
Act.5 Chapters X and XI, as part of the debtor relief provisions of
the Bankruptcy Act, look to the reorganization and rehabilitation of
a debtor's business. Chapter X, which is limited exclusively to
corporate debtors, provides for an all-pervasive reorganization of the
debt and capital structure where necessary to achieve sound financial
health. Chapter XI, on the other hand, which contemplates individ-
ual as well as corporate proceedings, is concerned only with the ar-
rangement of a debtor's unsecured indebtedness by settlement or ex-
tension.
When securities of the debtor or a nondebtor issuer are to be
issued as a means of adjusting and settling claims and interests, as
well as acquiring additional cash or property, the Securities Act must
be considered by the issuer. Accordingly, this article will discuss
(1) the registration requirement and its exemptions; (2) court scru-
tiny and responsibility in securities transactions; (3) the identity
of the offeror-the nondebtor issuer; (4) the identity of the offeree;
(5) notice and hearing; (6) new issues and portfolio sales; and (7)
resales and redistributions as they pertain to the underwriter prob-
lem.
The Registration Requirement and Its Exemptions
Disclosure, the primary purpose of the Securities Act,6 is ef-
fectuated through a statutory registration process which provides
any means or instruments of transportation or communication in interstate commerce
or of the mails to offer to sell or offer to buy through the use or medium of any
prospectus or otherwise any security, unless a registration statement has been filed
as to such security, or while the registration statement is the subject of a refusal
order or stop order or (prior to the effective date of the registration statement) any
public proceeding or examination under section 77h of this title.
4. Bankruptcy Act §§ 264, 393, 11 U.S.C. §§ 664, 793 (1970).
5. Secuirities Act of 1933, § 3(a)(10), 15 U.S.C. § 77c(a)(10) (1970).
6. The preamble to the act states this purpose: "To provide full and fair dis-
closure of the character of securities sold in interstate and foreign commerce and
through the mails, and to prevent frauds in the sale thereof." See also 1 L. Loss,
SECURITIEs REGULATION 184 (2d ed. 1961) [hereinafter cited as Loss]. These concepts
are emphasized by the broad scope of the definition of "security" under section 2
of the Securities Act of 1933. While "security" includes the traditional share of stock,
other and more esoteric interests may be deemed to be securities within the registra-
tion and anti-fraud provisions. Thus, section 2(i) of the Securities Act defines "secu-
rity" to include "any note, stock, treasury stock, bond, debenture, evidence of indebted-
ness, certificate of interest or participation in any profit sharing agreement, collateral-
trust certificate, preorganization certificate or subscription, transferable share, invest-
ment contract, voting-trust certificate, certificate of deposit for a security, fractional
undivided interest in oil, gas, or other mineral rights, or, in general, any interest or
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material information to the investor concerning securities which are
introduced into the public market and for which there is no statu-
tory basis for exemption. The Securities and Exchange Commissions'
forms for registration, rules and regulations for governing the form
and content of the statutory prospectus, guidelines for compliance
with the registration process, and requirements for current certified
financial statements in connection with registered offerings of securi-
ties are all carefully designed to effectuate this basic policy of the
Securities Act.
There is no substitute for compliance with the registration re-
quirements m situations where registration is required. Surely is-
suers may not decide to dispense with the statutory registration proc-
ess because they contend it is unnecessary or burdensome under
the circumstances. As was said in the chapter X proceeding of
SEC v. Bloomberg,
7
We do not agree with any language of the Court which might
be construed as indicating that an issue of stock-otherwise sub-
ject to registration--could be excused therefrom on the basis
that the time requirements of the registration procedure would
be inimical to a proposed plan or reorgamzation.8
In conjunction with this basic policy of informing the investor
of the facts concerning securities offered for sale and protecting him
against fraud and misrepresentation, the Securities Act grants cer-
tain civil remedies. Under section 12,1 a purchaser has a civil
cause of action against the seller, both for offering or selling securi-
ties in violation of section 5 and for distributing a false or misleading
prospectus or communication involving material facts or omissions.
Section 17 of the Act19 makes it unlawful to engage in certain pro-
scribed acts and practices which operate or would operate as a
fraud or deceit upon the purchaser.11
instrument commonly known as a 'security' " For the scope of an "investment
contract," see the leading case of SEC v. W.J. Howey & Company, 328 U.S. 293
(1946). For the application of the 'Investment contract" concept to investors m a
chapter X proceeding, see In re Los Angeles Land & Invs., Ltd., 282 F Supp.
448 (D. Hawaii 1968).
7. SEC v. Bloomberg, 299 F.2d 315, (1st Cir. 1962).
8. Id. at 318.
9. Securities Act of 1933, § 12, 15 U.S.C. § 77e (1970).
10. Id. § 17, 15 U.S.C. § 77q (1970).
11. The causes of action granted the purchaser under the 1933 Act are not ex-
haustive. The vast implications of recovery under section 10(b) and rule 10b-5 of
the Securities Exchange Act of 1934 should always be considered. 15 U.S.C. § 78j(b)
(1970); SEC Rule 10b-5, 17 C.F.R. § 240.i0b-5 (1972).
Chapters X and XI of the Bankruptcy Act exempt certain
transactions in securities from registration under section 5 since secu-
rities may be issued pursuant to a plan of reorganization or an ar-
rangement. 2  Although section 3(a) (10)13 of the Securities Act
also provides a similar exemption for such exchanges, no attempt is
made here to exhaust its requirements, possibilities or limitations.
The primary analysis and discussion will concentrate on the Bank-
ruptcy Act exemptions of chapters X and XI.
Since these exemptions relate only to the registration require-
ments of section 5, section 2641 of chapter X does not exempt
the application of the anti-fraud provisions of section 1215 and sec-
tion 1716 of the Securities Act.'" The section 393 exemptionis from
12. Bankruptcy Act § 264, 393, 11 U.S.C. §§ 664, 793 (1970). Section 518
of chapter XII (real property arrangements) is a similar exemption. 11 U.S.C. §
918 (1970). This discussion would apply equally to it.
13. Section 3(a)(10) of the Securities Act of 1933, 15 U.S.C. § 77c(a)(10)
(1970), provides:
Except as hereinafter expressly provided, the provisions of this subchapter shall
not apply to any of the following classes of securities
(10) Any security which is issued in exchange for one or more bona fide out-
standing securities, claims or property interests, or partly m such exchange and partly
for cash, where the terms and conditions of such issuance and exchange are approved,
after a hearing upon the fairness of such terms and conditions at which all persons
to whom it is proposed to issue securities in such exchange shall have the right to
appear, by any court, or by any official or agency of the United States, or by any
State or Territorial banking or insurance commission or other governmental authority
expressly authorized by law to grant such approval.
14. Section 264 of chapter X, 11 U.S.C. § 664 (1970) provides:
(a) The provisions of section 77e of Title 15 [section 5 of the Act] shall not
apply to-
(i) any security issued by the receiver, trustee, or debtor in possession pur-
suant to paragraph (2) of section 516 of this title; or
(2) any transaction in any security issued pursuant to a plan in exchange
for securities of or claims against the debtor or partly in such exchange and
partly for cash and/or property, or issued upon exercise of any nght to subscribe
or conversion privilege so issued except (a) transactions by an issuer or an under-
writer m connection with a distribution otherwise than pursuant to the plan, and
(b) transactions by a dealer as to securities constituting the whole or a part
of an unsold allotment to or subscription by such dealer as a participant in a
distribution of such securities by the issuer or by or through an underwriter other-
wise than pursuant to the plan.
15. Id. § 12(2), 15 U.S.C. § 771(2) (1970).
16. Id. § 17, 15 U.S.C. § 77q (1970).
17 6A COLLIER, COLLIER ON BANKRUPTCY, J 15.04, at 1196 (14th ed. Supp.
1972) [hereinafter cited as COLLIER].
18. Section 393 of chapter XI, 11 U.S.C. § 793 (1970) provides:
(a) The provisions of section 77e of Title 15 [section 5 of the Act] shall not
apply to-
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registration m chapter XI, similar to the section 264 exemption, but
for one exception, also exempts only the registration requirements of
section 5. Consequently, both exemptions operate similarly except
that section 264 has a somewhat wider scope than section 393, in
that chapter X may alter the claims and interests of secured or un-
secured creditors while chapter XI may only alter the claims of
unsecured creditors. Furthermore, the section 3(a) (10) exemption
does not extend to violations of the anti-fraud provisions of the Secu-
rities Act. Thus, section 12(2)19 gives the defrauded purchaser a
civil cause of action, "whether or not [the security is] exempted by
the provisions of" section 3, and section 17(c)20 provides that "[t]he
exemptions provided m section 3 shall not apply to the provisions of
this section.
'21
Court Scrutiny and Responsibility in Securities Transactions
The Bankruptcy Act requires court approval and confirmation
of a plan of reorganization and court confirmation of an arrangement
as well as court approval, after a hearing, of the terms and condi-
tions of the exchange under section 3(a) (10).22 Thus, judicial con-
trol and scrutiny of the securities to be issued are secured without
registration under section 5 of the Securities Act. Since a plan of
reorganization may provide for the issuance of new securities, 28 and
because the transaction where such securities are issued is exempt
from registration if it falls within the provisions of section 26424 of
(1) any security issued by a receiver, trustee, or debtor in possession pur-
suant to section 744 of this title; or
(2) any transaction m any security issued pursuant to an arrangement in
exchange for claims against the debtor or partly in exchange and partly for cash
and/or property, or issued upon exercise of any right to subscribe or conversion
privilege so issued, except (a) transactions by an issuer or an underwriter in
connection with a distribution otherwise than pursuant to the arrangement, and (b)
transactions by a dealer as to securities constituting the whole or a part of an
unsold allotment to or subscription by the dealer as a participant in a distribution
of such securities by the issuer or by or through an underwriter otherwise than
pursuant to the arrangement.
19. Securities Act of 1933, § 12(2), 15 U.S.C. § 771(2) (1970).
20. Id. § 17(c), 15 U.S.C. § 77q(c) (1970).
21. 1 Loss, supra note 6, at 710; id. at 2677 n.7.
22. § 3(a)(10), 15 U.S.C. § 77c(a)(10) (1970).
23. Bankruptcy Act § 216(10), 11 U.S.C. § 616(10) (1970) (chapter X pro-
ceeding). A plan of reorganization must provide adequate means for its execution
which may include "the issuance of securities of the debtor or other corporations
for cash, for property, in exchange for existing securities, in satisfaction of claims
or stock or for other appropnate purposes."
24. Id. § 264, 11 U.S.C. § 664 (1970).
chapter X, the reorganization court is "under the duty to scrutinize
with care the securities to be issued in order to prevent the issuance
of unsound or deceptive securities."2 5
The same considerations would be applicable in connection with
the chapter XI exemption under section 393, which, with one exception
that is irrelevant to this analysis, is identical to the chapter X exemp-
tion. However, in chapter XI, the court shall confirm a plan of ar-
rangement if, inter alia, "it is for the best interests of the creditors
and is feasible."' 26  The problem raised here is whether taking stock
in the debtor corporation is in the best interests of the unsecured
creditors if the debtor has few assets and the creditor's claims are
virtually worthless-a not uncommon occurrence in chapter XI pro-
ceedings. Unless the provisions of chapter XI and the section 393
exemption are to be disregarded, the proper view should be that the
court has the same duty to scrutinize any securities to be issued in
passing on a plan of arrangement as it does in a plan of reorgamzation.
While the purpose of section 393 is to facilitate the offer and
consummation of arrangements and to avoid undue burden on the
debtor,27 the court should have a duty to scrutinize the securities
for the benefit of the unsecured creditors. The Supreme Court has
said, in speaking of a plan of arrangement dealing with unsecured
debt in chapter XI,
that if the stock involved here were not part of an arrangement,
the disclosures made with regard to it [in soliciting the creditors'
consent to the plan] would be clearly inadequate. No authority
has been found which would indicate that recipients of stock
issued in connection with an arrangement are not entitled to as
much information as are those persons acquiring stock under
ordinary conditions.
28
25. In re Barlum Realty Co., 62 F Supp. 81, 88 (E.D. Mich. 1945), alfd, 154
F.2d 562 (6th Cir. 1946); In re American Dep't Stores Corp., 16 F Supp. 977, 979-80
(D. Del. 1936); 6A COLLIER, supra note 17, at 512-13. 1 Loss, supra note 6, at 585,
describes this function as an "added responsibility."
26. Bankruptcy Act § 366(2), 11 U.S.C. § 766(2) (1970).
27 9 COLLIER, supra note 17, at 658 n.8.
28. SEC v. American Trailer Rentals Co., 379 U.S. 594, 615-16 (1965) quoting
325 F.2d 47, 53 (1963). The Tenth Circuit had observed, in In re American Trailer
Rentals Co., 325 F.2d 47, 52 (10th Cir. 1963), rev'd on other grounds, 379 U.S. 594
(1965), that:
"The second order appealed from relates to the confirmation of the arrangement
as modified, and the denial of S.E.C.'s request to intervene to show violations of Section
17 (fraud provisions) of the Securities Act of 1933, (15 U.S.C. § 77q). While Securi-
ties issued under Chapter XI proceedings are exempt from Section 5 (registration)
under the Securities Act of 1933, (15 U.S.C. § 77e), they are not exempt from Section
17.
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Similarly, section 3(a)(10) imposes a duty on the court to
scrutimze the "terms and conditions" of the securities to be exchanged
after a "hearing upon the fairness of such terms and conditions." 29
The same duty would seem to be imposed on the bankruptcy court
in conducting the required hearing and scrutinizing the terms and
conditions of the securities, particularly where the section 3(a) (10)
exemption is also relied upon in connection with securities issued
pursuant to a plan of reorganization or arrangement, which section
3 (a) (10) is "broad enough to cover."80  In this regard, the bank-
ruptcy exemptions are cumulative.
Consequently, if a bankruptcy court is to find that the issuance
of securities under the particular plan is "fair and equitable, and fea-
Under Section 17(a), Securities Act of 1933, 15 U.S.C. § 77q(a), the failure to
state the whole truth with regard to a security is equally as unlawful as statements
of half-truths or deliberate falsehoods. It is the impression created by the statements
which determines whether they are misleading. Section 17(a) is not limited to the
common-law definition of fraud. [authorities oinitted]."
In In re Transystems, Inc., Civil No. 71-164-Bk-JE-Y (S.D. Fla., Feb. 8, 1973), at the
referee's request, the Commission presented its comments on a plan of arrangement and
pointed out the misleading nature of the solicitation material, the speculative character
of the stock to be distributed and the different treatment accorded the president of the
debtor in settlement of his claim. The referee refused to confirm the plan and held:
"While the bankruptcy court ordinarily does not directly supervise or review the
soliciting of acceptances in Chapter XI cases, this is true primarily because the ordinary
simple composition of debts involved in such cases, for cash consideration, requires
very little in the way of additional disclosure beyond that given by the Court in the
statutory notice. However, when corporate stock is being distributed under the plan,
particularly when the stock is not that of the debtor itself, the question of adequate
disclosure of relevant information becomes more pertinent Accordingly, the
bankruptcy court has a duty . .to prevent issuance of unsound or deceptive securities
as a result of judicial proceeding . One way to facilitate meamngful scrutiny
by the Court is to require adequate disclosure of relevant facts to the parties in interest
-thereby assuring effective adversary hearings when appropriate.
"While a Chapter XI solicitation letter involving a stock distribution need not give
the extensive detail that an SEC registration would, it should give basic financial
data concerning the corporation whose stock is being issued under the plan in order
that the creditors may make an informed judgment as to accepting or rejecting the
plan, or objecting to confirmation thereof." In re Transystems, Inc., supra, cited
in 37 SEC ANN. REP. 200 (1971). The duty of a chapter XI court to scrutinize
securities issued pursuant to a plan of arrangement, in order to protect the creditors,
as well as the public generally, was characterized by the referee in In re Synergistics,
Inc., Civil No. 70-1251 (D. Mass. 1971) (unpublished order of referee confirming
plan of arrangement), as making "sure it does not confirm a Plan that aids in foisting
stock of highly doubtful value on an unsuspecting public, the members of which may
believe that the order confirming the Plan gives a validity to the issued stock beyond
its real worth."
29. Securities Act of 1933, § 3(a)(10), 15 U.S.C. § 77c(a) (10) (1970).
30. 4 Loss, supra note 6, at 2598.
sible," as required in chapter X, "in the best interests of creditors,"
as required in chapter XI, or fair in its terms and conditions, as re-
quired in section 3(a) (10), judicial scrutiny of adequate and com-
plete information is indispensable. Therefore, under the theory of
the exchange exemptions just discussed, this scrutiny is a substitute
for the information which registration would otherwise provide the
investor and thus should be applied by the court.
Identity of the Offeror-The Nondebtor Issuer
Chapter X provides that
[a] plan of reorganization shall provide adequate means
for the execution of the plan, which may include the sale
or transfer of all or any part of [the debtor's] property to
one or more other corporations theretofore organized or there-
after to be organized; the merger or consolidation of the debtor
with one or more other corporations [and] the issuance
of securities of the debtor or such other corporations for cash,
for property, in exchange for existing securities, in satisfaction of
claims or stock or for other appropriate purposes.
3 '
It seems clear that the issuing corporation may be either the re-
organized debtor or a nondebtor issuer, i.e., any other corporation
created for the purpose of consummating the plan or into which the
debtor may be merged or consolidated.
a2
In the chapter X proceeding of In re Green River Steel Corpora-
tion, 3 the trustee proposed a plan of reorganization primarily based
on an offer by Jessop Steel Company to take over the debtor and
predicated on the assumption that the debtor was solvent. Jessop
offered to exchange old debentures and shares of common stock for
new ones in the reorgamzed corporation. In its adivsory report, foot-
noted to a tie-in with the section 264 exemption, the Commission
pointed out that the chapter X feasibility requirement states "that
new securities issued under a plan shall not by their terms or other-
wise be misleading to subsequent purchasers. 3 4 The Commission
further commented that the value of the Jessop stock to be exchanged
with the old stockholders depended on the value left after first satis-
fying in full the claims of the debenture-holders. Since no mention
was made of any exemption for this stock and no registration was
31. Bankruptcy Act § 216(10), 11 U.S.C. § 616(10) (1970).
32. The section 264 exemption, however, depends upon an exchange, so that
not all transactions m securities issued by such an issuer even pursuant to a plan
will be exempt under the exemption.
33. 37 S.E.C. 507 (1957).
34. Id. at 525.
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filed, the Commission, implicitly at least, reorganized the applicabil-
ity of the chapter X exemption for stock of a nondebtor issuer.,
On the other hand, a chapter X arrangement presents a some-
what different situation. Although a chapter X plan of reorganiza-
tion may alter the rights of any class of creditors
36 or stockholders, 37
a chapter X arrangement must only involve and alter the rights of the
unsecured creditors of the debtor.38 An arrangement means "any
plan of a debtor for the settlement, satisfaction, or extension of the
time of payment of his unsecured debts, upon any terms." 39  Accord-
ingly, the "arrangement may propose to modify or alter creditors'
rights by issuing securities to them in exchange for securities of the
debtor then held by them or in exchange for their claims, apart from
securities, against the debtor."40
According to one commentator 4 1 who cites no authority for Ins
proposition, these newly issued securities of the nondebtor qualify
under the section 393 exemption. This commentator writes that
"[u]nder § 393a(2), it is immaterial whether the securities issued
pursuant to the arrangement are issued by the debtor or by a third
party, or whether they are securities of the debtor or of a third par-
ty."42  Similarly, the court in In re Credit Service, Inc.4" found that
the definition of "arrangement" in section 356 of chapter X144 "is
35. A similar situation occurred in the reorganization of the Northeastern Steel
Corporation. Northeastern Steel Corp., 38 S.E.C. 41 (1957). There a plan was predi-
cated on a take-over offer by Carpenter Steel Company which issued its stock in ex-
change for certain debts and the claims of unsecured creditors on an allocated basis
since the debtor was insolvent and the old stockholders did not participate. It appears
to be implicit in the advisory report that the transaction in the Carpenter stock was
exempt under chapter X.
36. It must alter the rights of some creditors.
37. Bankruptcy Act § 216(1), 11 U.S.C. § 616(1) (1970).
38. Id. § 356, 11 U.S.C. § 756 (1970). Implicit in this section are the proposi-
tions that a chapter XI arrangement cannot deal with the rights of (1) secured credi-
tors, In re Camp Packing Co., 146 F Supp. 935 (N.D.N.Y. 1956), and (2) stockhold-
ers, In re May Oil Burner Corp., 38 F Supp. 516 (D. Md. 1941). Cf., Posi-Seal
Int'l Inc. v. Chipperfield, 457 F.2d 237 (2d Cir. 1972) (chapter XI proceeding may
deal with stockholders' rights).
39. Bankruptcy Act § 306(1), 11 U.S.C. § 706(1) (1970).
40. 9 COLLma, supra note 17, at 658.
41. Id. at 658-59.
42. Id.
43. 30 F. Supp. 878 (D. Md. 1940), dismissed per stipulation, 113 F.2d 940
(4th Cir. 1940).
44. "An arrangement within the meaning of this Chapter shall include provisions
modifying or altering the rights of unsecured creditors generally or of some class of
them, upon any terms or for any consideration."
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clearly broad enough to include the arrangement here proposed which
is in substance an exchange of debenture bonds [of the debtor] for
preferred stock of another corporation [a nondebtor subsidiary of the
the debtor].
45
Unlike a chapter X plan hearing where extensive information
is usually provided to the court and creditors and where, in larger cases,
the Commission appears as a party in interest under section 208,46
a court in a chapter XI hearing proceeds m a more summary fashion
and must confirm the plan of arrangement when the provisions of
the chapter have been complied with and "it is for the best interests
of creditors and is feasible."4  A chapter XI petition need only
state the debtor is insolvent or unable to pay its debts as they mature
and set forth the provisions of the arrangement or state that one will
45. In re Credit Service, Inc., 30 F Supp. 878, 882 n.29 (D. Md. 1940). The
case actually dealt with a motion by the SEC to intervene and dismiss the proceeding
as not properly belonging m chapter XI because chapter XI does not apply to a cor-
poration which has securities outstanding in the hands of the public. This case should
be compared with the position taken by the staff of the SEC Division of Corporate
Finance relating to the proposed issuance of 100,000 shares of a parent's newly-created
class of convertible preferred stock to the unsecured creditors of its wholly-owned
subsidiary m chapter XI. Pursuant to the arrangement, these shares were to be issued
to approximately 350 unsecured creditors of the debt without registration m reliance
on the exemptions contained in section 3(a) (10) of the Securities Act and section 393
(a) (2) of chapter XI of the Bankruptcy Act. After noting that the only financial in-
formation concermng the parent-issuer available to the creditors and investing public
was its October 31, 1970, unaudited balance sheet contained m a proxy statement,
the staff concluded that the exemptions were not available for the proposed transac-
tion. In reaching its conclusion, the staff emphasized three things: first, the legislative
history "clearly indicates that chapter XI was designed to facilitate simple compositions
with the company's unsecured creditors and not to effect drastic reorganizations,
whereas the proposed plan involves the issuance of a new class of securities by a
corporation that was not previously involved in the bankruptcy proceedings"; second,
the plan required the unsecured creditors "to make an investment decision without
the benefit of adequate financial information"; finally, consummation of the plan
"would greatly facilitate the establishment of a more active trading market in which
there is no information available to the investing public." BNA SEc. REG. & L RPi
No. 136, § C-2, Jan. 26, 1972 (SEC interpretive letter).
46. Bankruptcy Act § 208, 11 U.S.C. § 608 (1970).
47 Id. § 366(s), 11 U.S.C. § 766(2) (1970). The proposal and its acceptance
must be made in good faith. Id. § 366(4), 11 U.S.C. § 766(4) (1970). This require-
ment would prevent a plan which is merely a scheme to provide for the issuance
of unregistered securities. Also, the adequacy of the disclosure made in conjunction
with the solicitation of acceptances would seem to be related to a determination of
good faith. Acceptance in good faith has been broadly defined to include an inquiry
into "whether or not under the circumstances of the case there has been an abuse of
of the provisions, purpose or spirit of Chapter XI in the proposal or acceptance of
the arrangement." 9 COLLIER, supra note 17, at 318.
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be proposed.48  Furthermore, the notice of the first meeting of cred-
itors must be accompanied by the proposed plan of arrangement if
it is filed,49 and "acceptances [of the arrangement] may be obtained
by the debtor before or after the filing of [the] petition" under chap-
ter XI.80 This method of soliciting acceptances to an arrangement is in
contrast to acceptance of a chapter X plan where acceptances are
null and void if solicited prior to the court approving the plan,"' the SEC
examining it and issuing a report, if applicable, and all requisite infor-
mation being sent to the affected parties.
Also, unlike chapter X, chapter XI does not provide specifically
for a hearing on approval of a plan proposed by the debtor, who is
the only one entitled to present a plan. The debtor's plan usually
has been accepted by prior solicitation. Consequently, the proposal
and its acceptance are frequently a foregone conclusion even before
the court is informed about the contents of the plan, and the court
has no actual control over the content of the material contained in
the solicitation.52  Indeed, under chapter XI, prior acceptance is a
condition both to fixing a hearing on confirmation of the arrange-
ment53 and confirmation itself.8 4 The confirmation hearing is con-
ducted by the referee who must determine if the plan complies with
the provisions of the chapter, including section 393,55 and that,
inter alia, it is in the "best interests of the creditors and is feasible."
56
As one commentator has pointed out:
48. Bankruptcy Act § 323, 11 U.S.C. § 723 (1970).
49. Id. § 335(1), 11 U.S.C. § 735(1) (1970).
50. Id. § 336(4), 11 U.S.C. § 736(4) (1970).
51. Bankruptcy Act § 176, 11 U.S.C. § 576 (1970). They are void, unless "the
consent of the court" is first obtained, which would be rarely granted, 6 CoLLIR,
supra note 17, 7.33, at 1281, and "probably never when the acceptance of a public
investor class are involved." Note, Bankruptcy: Corporate Reorganization: Survey
of Chapter X in Operation, 18 N.Y.U.L. REV. 399, 455 (1941).
52. This does not mean, however, that the court cannot order proper disclosure;
and a resolicitation of consents in the light of such disclosure may be the proper
procedure. See In re American Trailer Rentals Co., 325 F.2d 47 (10th Cir. 1963),
rev'd on other grounds sub nom. SEC v. American Trailer Rentals Co., 379 U.S.
594 (1965), where the circuit court said that failing the debtor's providing the needed
information and "if it appears that, for the protection of those being solicited to accept
the plan, additional information is necessary, the [District] Court should so order."
325 F.2d at 53. Quoting from the SEC brief, the court noted that the "trailer
owners could have been resoicited to accept the arrangement on the basis of adequate
and accurate information."
53. Bankruptcy Act § 337(3), 11 U.S.C. § 737(3) (1970).
54. Id. § 362(1), 11 U.S.C. § 762(1) (1970).
55. Id. § 393, 11 U.S.C. § 793 (1970).
56. 9 CoLran, supra note 17, 1 9.17, at 282 n.10.
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It is one preliminary condition to confirmation of an arrangement
that it be accepted by the requisite majority in number and
amount of creditors. It is another condition to confirmation
that the court be satisfied that the arrangement is for the best
interests of creditors. The former condition is not a substitute
for the latter The court must protect the interests of the
minority which has not accepted, however small. The fact that
a vast majority in number and amount of creditors accepts
the arrangement is not the test of whether it is for their best
interests, nor is it even material on that issue. The determination
as to whether the arrangement is for the best interests of credi-
tors calls for an informed, independent judgment of the court.
57
In In re Graco, Inc.,5 certain creditors appealed from an order
denying a petition for review of a referee's order confirming a plan
of arrangement as in the best interests of the creditors, their main
claim being that the referee made no independent inquiry into this
specific matter. The circuit court noted that the referee had over-
ruled the objection that the plan was not in the best interests of the
creditors. The court said that the inquiry of the referee is not sup-
posed to be a perfunctory one and that the findings made by the
referee were not "impressive underpinnings for an informed, inde-
pendent judgment."59  However, noting that the creditors failed to
present contrary evidence and that the referee did "focus on the
question" and had not "failed to fulfill his statutoiy duty," the circuit
court affirmed the order denying the petition. 60
Thus, as a result of the statutory procedure by which a chapter
XI plan is accepted and confirmed, adequate disclosure is a problem,
even as to the issuance of securities of the debtor, which falls squarely
within section 393. When a nondebtor issuer is involved, a new
dimension is added and little or no objective public information may
be available or disclosed in soliciting creditor consents. In these
cases, disclosure, such as it may be, is made prior to any court hear-
mng.
61
57 Id. at 282-83.
58. 364 F.2d 257 (2d Cir. 1966).
59. Id. at 260.
60. Id.
61. SEC v. Otis Oil & Gas Co., Civil No. 70-2226 ACW (N.D. Cal., Dec. 7,
1970), SEC Litigation Releases No. 4778, 4784 (Oct. 15, 1970). On October 14,
1970, the Commission filed an action in the federal district court in San Francisco,
California, seeking to enjoin Otis and its president from further violations of the anti-
fraud provisions of the federal securities laws in connection with the offer and sale
of Otis stock. The complaint filed by the Commission alleged that in early 1970,
Otis published a progress report which contained deceptive and misleading statements
about selected phases of business activities at Otis. The Commission also alleged that
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Section 393 of chapter X does incorporate certain definitions
found in the Securities Act of 1933.62 Thus, section 393(b) pro-
vides that "as used in this sectioh, the terms 'security,' 'issuer,' 'under-
writer' and 'dealer' shall have the meanings provided in section 2
of the Securities Act of 1933." Section 2(4)63 of that act defines
"issuer" to mean "every person who issues or proposes to issue any
security." By reference to this, it can be argued that since section 393
is silent as to the identity of the issuer and refers to "any security," any
person, including a nondebtor issuer, is within the scope of the exemp-
tion, the main requirement being that the securities be issued "pursuant
to an arrangement m exchange" for claims of the debtor.
On the other hand, it could be urged that section 393 is limited
to a debtor issuer. 4  The argument might be that when a nondebtor
issuer is involved, the stock is (1) issued by him to the debtor and
then (2) distributed by the debtor pursuant to the exchange proce-
dure outlined in the plan. 5 Consequently, the only basis upon which
the plan can operate out of this two-step transaction" is the distri-
Otis and its president had been making continued use of the deceptive and misleading
progress reports in offers of Otis common stock to creditors of insolvent companies
Otis was seeking to acquire in exchange for the creditors' claims against such com-
panies. The solicitations were made during the course of proceedings which such
companies had filed under chapter XI of the Bankruptcy Act. The progress report
was the only current public information available about the business and financial
condition of Otis. The Commission also ordered the temporary suspension under the
Securities Exchange Act of 1934 of over-the-counter trading in the securities of Otis
for a period of ten days because of the publication of misleading information about
the number of shares of Otis common stock issued and outstanding and because of
a lack of adequate and accurate public information concerning Otis, the value of its
assets, its operations, and its financial condition. Moreover, information concerning
additional large amounts of common stock which Otis was taking steps to issue had
not been adequately disseminated to the public. One of the proposed chapter XI distn-
butions of Otis stock involved the issuance without registration of approximately ten
million shares (Otis already had at least 32 million common shares issued and out-
standing) to several hundred unsecured creditors of the debtor. On December 4, 1970,
defendants consented to the entry of a preliminary injunction which was entered De-
cember 7, 1970, restraining them from violating section 17(a) of the Securities Act of
1933 and section 10(b) of the Securities Exchange Act of 1934.
62. 15 U.S.C. § 77a-as (1970).
63. Id. § 77b(4) (1970).
64. It should be remembered that securities exemptions are generally narrowly
construed against the person relying thereon. SEC v. Sunbeam Gold Mines, Co., 95
F.2d 691, 701 (9th Cir. 1938).
65. This position would be premised on the general proposition that authorized
securities are initially issued and thereafter sold or distributed in the market palce.
66. Compare a similar situation under chapter X. "In Rancho de Oro, Inc.,
[Civil No. 69708-TC (C.D. Cal.)], a plan was proposed whereby all of the assets of the
debtor were to be sold to an unrelated corporation in exchange for a large block
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bution in kind of these unregistered securities in exchange for the un-
secured claims. Hence, since the debtor's plan is the focal point of
the exemption, the initial issuance would have to comply with the
registration provisions, unless some other exemption were applicable.
This argument would seem to be reinforced by the fact that the non-
debtor issuer does not act gratuitously Usually it will issue its
stock for assets of the debtor and sometimes exchange stock for
new stock. This then makes the debtor a subsidiary, converting the
unsecured debt to an equity interest in the issuer by the distribution
of its securities. In either situation, there are two distinct steps, es-
pecially in view of the fact that the debtor remains a corporate en-
tity, separate and distinct from its shareholders and creditors.
Similarly, the issuer is not identified m section 3(a) (10)
67
which provides that "any security which is issued," presumably by
an issuer, in exchange is exempt. Tis would refer to the definition
of "issuer" in section 2(4) of the Securities Act which includes
"every person who issues or proposes to issue any security" In this
regard, one commentator says, "[s]ection 3(a)(10) embodies none
of the restrictions which surround the 3(a)(9) exemption. There
is no requirement of identity of the issuers."68  Section 3(a)(10)
was designed to apply to an exchange "even though the original is-
of the purchaser's stock. This stock was then to be sold by the trustee to an invest-
ment banker for the purpose of public distribution, with the proceeds to be distributed
to the debtor's creditors and sole stockholder. Since the plan proposed the sale of
securities to the public without registration under Section 5 of the Securities Act of
1933, the Commission intervened in the Chapter X proceeding solely for the purpose
of enforcing the Federal securities laws. While the Commission agreed with the con-
tention of the trustee and the debtor that Section 3(a) (10) of the Securities Act would
exempt the transaction between the purchaser-issuer and the trustee from the registra-
tion requirements of that Act, it contended that the exemption did not extend to any
public offering by the trustee of the securities to be received. After a hearing on
the plan the distnct judge, in a minute order, rejected the Commission's objections
and approved the plan. The Commission filed a notice of appeal from the minute
order. [The Commission, having intervened solely for the purpose of enforcing the
federal securities laws, took the position that the limitation of Section 208, 11 U.S.C.
§ 608, respecting appeals by the Commission in Chapter X proceedings was inapplicable.
See SEC v. Bloomberg, 299 F.2d 315 (1st Cir. 1962).] The formal order subsequently
entered upon the district judge's minute order held only that the Section 3(a)(10)
exemption applied to the proposed transaction between the issuer and the trustee. The
district judge expressly refused to find that the exemption would apply if the trustee
sold the purchaser-issuer's stock to the public. The trustee then agreed to amend
the plan so as to provide for the distribution of such stock directly to the administra-
tive claimants and to the debtor's creditors in satisfaction of their claims with the bal-
ance to be distributed to the debtor's sole stockholder." 36 SEC ANN. REP 189 (1970).
67 15 U.S.C. § 77c(a)(10) (1970).
68. 1 Loss, supra note 6, at 585.
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suer of the securities, debtor on the claims, or owner of the property
in which interests are held, is not itself in the process of a reorgani-
zation."
69
While it appears that the chapter X and section 3(a)(10) ex-
emptions apply to a nondebtor, the meaning of section 393 is not so
clear. As previously discussed, the section superficially admits to a
similar interpretation. Nevertheless, one can easily see the undesir-
ability of issuing unregistered securities of dubious quality, even un-
der the nose of overburdened bankruptcy courts. Since section 393
was copied almost verbatim from section 264, the problem may have
had its origin in congressional oversight. Unless the bankruptcy
court is going to become the overseer for the issuance of securities of
any corporation dealing with its debtor and since chapter XI, designed
to be a simple streamlined affair is concerned primarily with un-
secured merchandise, service and bank creditors or a debtor, Con-
gress should clarify section 393 by inserting the words "of the debtor"
after the phrase "any security" Until this is done or judicial inter-
pretation provides a similar clarification, chapter XI "stock plans"
involving nondebtor issuers can be expected to abound. This will
impose additional burdens on the bankruptcy courts and, in some
cases, on the SEC where special interventions in appropriate chap-
ter XI cases may be necessary 10
69. H.R. REP. No. 1838, 73d Cong., 2d Sess. 40 (1934), e.g., In re Rancho
Montana de Oro, Inc., Civil No. 69708-TC (C.D. Cal.), at 23 n.46.
70. See SEC v. American Trailer Rentals Co., 379 U.S. 594 (1965) and FED.
R. Cv. P. 24(b). In two cases, In re Gibson Products Company of Lodi, California,
Inc., Civil No. BKS-13800 (E.D. Cal.), and In re Cable Car Burgers, Inc., Civil No.
B-70-3965 (N.D. Cal.), the Commission intervened because the chapter XI plans pro-
posed to distribute large quantities of stock of a corporation that wished to acquire
both debtors. Noting that "questions of moment under both the registration and anti-
fraud provisions of the Federal securities statutes" were presented, the Commission
"pointed out that since the stock which the creditors would receive was to be issued
by an entity other than the debtors, the availability of the claimed exemption [Section
393(a) (2)] was highly doubtful, and that it might well be that both plans would run
afoul of the Securities Act." 37 SEC ANN. REP. 201 (1971). In another case, In
re Transystems, Inc., Civil No. 71-164-Bk-JE (S.D. Fla.), where the Commission ad-
vised the referee, a creditor objected to a plan of arrangement on the ground, inter
alia, that an unregistered distribution of a parent's stock to the creditors of its subsid-
iary-debtor violated the Securities Act because the section 393 (a) (2) exemption did
not apply. In reporting on this case, the Commission said: "Read literally, the ex-
emption seems not to be limited to securities issued by the debtor. The Commission
urged, however, that the provision must be interpreted in the light of the statuory
policy, and that the exemption does not necessarily extend to securities issued by a
corporation other than the debtor, since Chapter XI was designed primarily for simple
compositions under which securities of the debtor are issued in exchange for claims
against it." 37 SEC ANN. REP., 199 (1971).
Identity of the Offeree
The person receiving the security, the "offeree," must have an
existing interest in a security or a property right in it or both. Thus,
under section 264 of chapter X, the offeree either must hold a se-
curity of, or have a claim against, the debtor corporation,7 while, in
section 393 of chapter XI, only the offeree with a claim against the
debtor corporation is covered. Furthermore, unlike chapter X where
the claim may be secured or unsecured, chapter XI requires that the
claim be an unsecured one, since an arrangement can affect neither
secured creditors nor stockholders. 2 Consequently, stock issued in
exchange for secured claims or stock of a chapter XI debtor would
not be exempt under section 393 even if written into the plan of ar-
rangement. This is so because the plan cannot contemplate altering
the rights of the parties and thus would not provide for issuance of
the securities in the manner required by section 393 and section 306
(1)7
3
Similarly, section 3(a)(10) of the Securities Act requires the
offeree to have a bona fide7 4  outstanding security, claim or
property interest which he is exchanging for the issuer's securities.
It does not apply to a public issue for raising cash to pay off the
creditors in a chapter XI arrangement proceeding.75 As with the
exemption in section 264 and 393, that in section 3(a)(10) re-
quires an exchange of some present interest for the new security
Though this eliminates the exchange of securities for cash, an ex-
change simply of the property interest or of the property interest and
cash, for the new security, is certainly valid. 76
71. In SEC v. Bloomberg, 299 F.2d 315 (1st Cir. 1962), the old shareholders
were asked to put up three dollars in cash in part exchange, along with their old
stock, for new common shares. The SEC contended that the security or clain ex-
changed must have some value and must not be worthless. The circuit court decided
the case against the SEC on other grounds.
72. Under Bankruptcy Act § 307, 11 U.S.C. § 707 (1970), "creditors," "debts,"
and "claims" all deal with unsecured liability of the debtor, and under Bankruptcy Act
§ 306(1), 11 U.S.C. § 706(1) (1970) "arrangement" refers to "any plan of a debtor
for the settlement, satisfaction, or extension of the time of payment of his unsecured
debts, upon any terms."
73. Under section 393, "the court does not have jurisdiction to pass on any
securities issued by the debtor unless they are issued at least partly in exchange for
creditors' claims." 1 Loss, supra note 6, at 585, n.93. However, a chapter XI plan
whose consummation is conditioned on a reverse split of the old stock pursuant to
applicable state law and "not created by the terms of the arrangement" is not objection-
able. Posi-Seal Int'l, Inc. v. Chipperfield, 457 F.2d 237, 239 (2d Cir. 1972).
74. This would operate to prevent a scheme to exchange worthless consideration.
75. SEC v. Granco Products, Inc., 236 F Supp. 968 (S.D.N.Y 1964).
76. The similar wording of the exemptions permits an exchange "partly" for
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Some plans extend an option to those accruing administrative
expenses to accept payment of their fees and expenses m securities
of either the debtor or the nondebtor.77  Whether these transactions
are within the scope of the bankruptcy exemptions is questionable.
Sections 264 and 393 limit the exchange to "claims against the debt-
or," which is narrower than the broader language defining "claims."
Accordingly, the exemptions could be considered as limited to claims
against the debtor existing on the date the petition is filed, thereby
excluding postpetition administrative priority allowances and expenses
against the estate generally. 78 On the other hand, certificates of
indebtedness, issued by a trustee, receiver or debtor in possession,
to finance the interim operation of the debtor's business during a re-
organization or arrangement proceeding, are, when issued pursuant
to court order, treated as expenses of administration and, as securities,
are exempt from registration under section 5 of the Securities Act.
79
the claim or interest and "partly" for cash. But, a claimant who gives up his claim
and a non-clanant who pays cash, cannot combine their transactions so that each
receives unregistered stock under this particular exemption. Such a combination of
interests would expand the scope of the exemptions. The proper interpretation of
the exchange requirement in these exemptions should contemplate a single transaction
involving a single claimant or shareholder. See text accompanying notes 85-97 infra.
77. These parties may still insist on payment in cash. 6A COLLIeR, supra note
17, at 430.
78. Compare sections 106(1) of chapter X, 11 U.S.C. § 506(1), and 307 of chap-
ter X, 11 U.S.C. § 707 (1970), with the following statement of the Securities and Ex-
change Commission m a case where shares were issued to non-claimants for property in
reliance on the section 393 exemption: "In urging the court to strike the offending
reference to Section 393 from the plan of arrangement, the Commission pointed to
the text of that section and noted its historic position that the section applies
only to transactions with persons who were creditors at the time the petition was
filed." In re Realsite, Inc., Civil No. 63-244-Bk-Ca (S.D. Fla.), 36 SEC ANN. REP.
198 (1970). The problem fas raised in In re Jade Oil & Gas Co., Civil No. 17312-
F (C.D. Cal. 1973) where the SEC took the position that "the issuance of stock of
the reorganized company to counsel would create a registration problem since the appli-
cants are not creditors of the debtor" and the § 264a(2) exemption "is for securities
issued in exchange for claims against the debtor." The court did not have to decide
the issue inasmuch as the claimants agreed to take the stock issued for the balance
of their allowances as restricted shares under § 4(2) of the Securities Act of 1933.
Where a section 3(a)(10) hearing is properly held to cover the issuance of securities
in a debtor relief proceeding, there is no reason why it could not cover those trans-
actions where administrative claimants elect to take securities. Reliance on section
3(a)(10) may be the only solution, but it must be remembered that this is limited
to the exchange transaction and, like the private offering exemption, administrative
claimants would probably be cautious about taking securities in payment of their allow-
ances if they could not resell them soon for cash.
79. See Bankruptcy Act H9 116(2), 264(a)(1), 344, 393(a)(1), 11 U.S.C. H§
516(2), 664(a)(1), 744, 793(a)(1) (1970); Securities Act of 1933 § 3(a)(7), 15
U.S.C. § 77c(a)(7) (1970) ("certificates issued by a receiver or by a trustee in bank-
Notice and Hearing
The Bankruptcy Act exemptions do not specifically call for any
court hearing to pass on the securities proposed for issuance and to
satisfy any desired disclosure requirements. They simply refer to a
"plan" and an "arrangement." On the other hand, section 3(a)(10)
ruptcy, with the approval of the court"). Certificates of indebtedness are normally
issued to knowledgeable private lenders such as sophisticated businessmen, banks and
insurance companies. Contrast this with section 3(a) (10) transactions which are gener-
ally "public" m nature. For a comparison of section 3(a)(7) and 3(a)(10) "securi-
ties," see Glickman, The State Administrative Fairness Hearing and Section 3(a)(10)
of the Securities Act-Some Questions, 45 ST. JoHN's L. REV. 644, 659 n.71 (1971).
Retirement of certificates of indebtedness may pose some thorny problems, espe-
cially if other securities are to be issued to the holder of the certificate. Normally,
they are repaid with interest pursuant to the agreement and court order authorizing
their issuance. Where, however, the holder of the certificate is willing to accept stock
or some other security in satisfaction of the administrative claim, it is questionable
whether the bankruptcy exemption would exempt this transaction from registration and,
even if it did, a subsequent public distribution might not be possible. One aspect
of this problem was discussed in In re Seaferro, Inc., [1970-1971 Transfer Binder] CCH
FED. SEC. L. REP ff 78,097, at 80,369 (Civil No. 70-271-Bk-CF, S.D. Fla.), where
the staff of the Division of Corporate Finance declined to issue a no-action letter
in a chapter XI proceeding to supply fresh money to the debtor in possession where
certificates of indebtedness were issued which by their terms were convertible into
equity securities at the option of the holder outside of an arrangement at a conversion
rate "appreciably more favorable than that which the plan" accorded to general cred-
itors. The staff noted that even "if an exemption under paragraph (i) of Section
393a were available for the certificates qua certificates, that exemption would be map-
plicable to the shares of Seaferro common stock issuable upon conversion. Hence
reference must be made to the exemption provided by paragraph (2) of Section 393a.
That paragraph exempts particular transactions. Unlike paragraph (1), paragraph (2)
does not relate to the security itself, as distinguished from the specific transaction
in it. Moreover, clause (A) of section 393a(2) expressly states that the exemption
thereunder is inapplicable to "transactions by an underwriter in connection with
a distribution otherwise than pursuant to the arrangement." The staff concluded that
since the certificate holder took with a view to a distribution of the stock, it was
an underwriter of that stock and was not free to sell it publicly without registration
On the other hand, trustee's certificates of indebtedness should be distinguished
from liquidating certificates; the latter are issued pursuant to a chapter X plan consti-
tuting an orderly liquidation of the debtor's assets at negotiated prices. Liquidating
certificates evidence the plan participant's interest in the liquidation process and are
returned for cancellation when the last liquidating dividend is paid. They normally
are made transferable, but non-negotiable, to prevent speculation. In Los Angeles
Land & Investments, Ltd., Civil No. Bk-67-352, (D. Hawaii) a plan "offered the public
creditors a choice of selecting specific lots of California land owned by the debtor
or receiving both debt and equity securities of the liquidating company." In its report
on the plan, the SEC urged that "since this was a liquidation, the Court should not
approve the issuance of any negotiable securities to the creditors but provide for the
issuance of transferable, non-negotiable liquidating certificates. The trustee amended
the plan to conform with the suggestions of the Commission, and the Court approved
and confirmed the plan as thus amended." 37 SEC ANN. RP. 187 (1971).
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of the Securities Act specifically requires a "hearing upon the fair-
ness of [the] terms and conditions" of the securities to be issued.
Both chapters X and XI have machinery for placing the court's
imprimatur on the plan. The chapter X machinery regarding the
approval and acceptance of a plan of reorganization, as well as the
whole reorganization proceeding, is generally considered to provide the
disclosure which would otherwise be required by registration of the se-
curities to be issued. Furthermore, the court must find the plan fair,
equitable and feasible to all creditors and stockholders before it is
submitted to them for their consent. The need for prior judicial
control and scrutiny is emphasized by the fact that the affirmative
vote for the plan by the requisite majority of each affected class con-
trols and binds the minority dissenters to the terms of the plan itself.
Tins plan approval hearing, 0 which must precede any chapter X
solicitations,"' provides most of the disclosure needed by the court to
find that the plan is, inter alia, fair, equitable and feasible, the general
chapter X standard.82
Under chapter XI, the plan confirmation hearing inquires pri-
marily into whether the arrangement has been previously accepted
by the creditors and whether it is feasible and in their best interests.88
This machinery requires prior solicitation of consents without judicial
scrutiny or control over the content of the arrangement. Although
these creditors do not receive the same protection in solicitation of
their consents as those in chapter X, the general provisions of the
Securities Act of 1933 and the Securities Exchange Act of 1934,
giving the creditors a cause of action for fraud, would seem to be
applicable where consents to the issuance of securities are involved.
Although the hearing on confirmation should provide a forum
for full disclosure, the only concern of creditors, as reflected in the solic-
itation material, is whether they will get less on liquidation in straight
bankruptcy. If the creditors accept the plan and voice no objections, the
courts do not generally seek further information. In any event, the
confirmation hearing and the entire arrangement proceeding is thought
to be a substitute for disclosures which registration would otherwise
provide creditors.
Some chapter XI plans rely on the exemptions in both sections
393 and 3(a)(10). Usually, the hearing on confirmation of the
80. Bankruptcy Act § 169, 11 U.S.C. § 569 (1970).
81. See note 51 supra.
82. Bankruptcy Act § 174, 11 U.S.C. § 574 (1970).
83. Id. § 366, 11 U.S.C. § 766 (1970).
plan doubles as a section 3(a)(10) hearing on the fairness of the
terms and conditions of the exchange. However, a careful reading
of section 3(a)(10) would seem to prohibit the use of that exemption
in this situation, whereas consent to the plan of arrangement under
chapter XI, unlike chapter X,84 must be obtained before, and as a
condition to, confirmation. Section 3(a)(10) applies only to se-
curities "issued in exchange after a hearing."8 Indeed, implicit
m section 3(a)(10) is the right of every proposed issuee to appear
at the hearing to determine all relevant investment information before
he assents to the proposed exchange. Thus, since the issuees under
chapter XI have already consented, it is doubtful that the confirmation
hearing can double for a section 3(a) (10) fairness hearing.86 In-
stead a specially noticed fairness hearing should be fixed before
consents are even solicited. This might be difficult, however, since
such consents are obtained, as permitted by chapter XI, even before
the petition is filed.
New Issues and Portfolio Sales
With public disclosure the main consideration, new issues sold
by the debtor are required to be registered like any other new securi-
ties issue.8 The purpose of a new issue may be to raise cash,8 ac-
quire other property, 9 refinance an old debt, 90 "cash out" a secured
84. See id. §§ 174-75, 179, 11 U.S.C. §§ 574-75, 579 (1970); The chapter X
plan hearing could probably double as a "fairness hearing" under section 3(a)(10),
when necessary, because consents are solicited after the heanng.
85. Securities Act of 1933, § 3(a)(10), 15 U.S.C. § 77c(a)(10) (1970) (empha-
sis added).
86. At least it would seem doubtful so far as the unsecured creditors, whose
consents are solicited, are concerned.
87 S. REP No. 1916, 75th Cong., 3d Sess. 39 (1938). "[N]ew issues sold by
the reorganized company for cash are required to be registered under the Securities
Act just as any other new issues of securities, in order that prospective investors may
have all material information before buying."
88. See the discussion in note 76 supra regarding an m-part exchange to raise
additional cash.
89. In In re Realsite, Inc., Civil No. 63-244-Bk-CF (S.D. Fla. 1969) 36 SEC
ANN. REP. 197 (1970), the proposed chapter X arrangement called for the issuance
of 1.5 million shares of the debtor's stock "pursuant to Section 393 of the Bankruptcy
Act" to certain non-claimants who were to contribute certain properties to the debtor.
After the Commission intervened to contest the use of the exemption, the debtor aban-
doned its reliance on section 393; the Commission staff made it clear that the securities
were restricted under the section 4(2) private offering exemption of the Securities
Act of 1933. A similar chapter XI case was In re Sports Arenas, Inc., Civil No.
38368-HP (C.D. Cal. 1969), 36 SEC ANN. REP. 198 (1970). However, the section
3(a)(10) exemption may be applicable in these situations where non-claimants sell
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creditor who might otherwise wreck a plan and its feasibility, or sim-
ply pay off creditors. Since the "exchange exemptions" of sections
264, 393 and 3(a)(10) all require at least a partial exchange of old
claims of stock, they should not be applied to such an issue designed
to acquire cash exclusively. 91  This would be a new issue and would
have to be registered unless some other applicable exemption were
available.
In one chapter XI case,9 2 the debtor corporation attempted to
retire its indebtedness and pay the administrative expenses by selling
or arranging to sell shares to the public to raise the necessary cash.
No registration statement fully disclosing the debtor's finanical status
was filed, reliance being placed by the debtor on the section 3(a)(10)
exemption. In an action by the SEC to obtain a preliminary in-
junction, the court characterized the offering as a "scheme.
whereby an unwary public would pay for the losses sustained by the
creditors" of the debtor.
93
In another rather novel situation, SEC v. Bloomberg,94  a
plan of reorganization for an insolvent debtor provided an opportu-
nity for holders of old common stock to exchange their old shares at
the rate of one old share plus $3.00 for each new share. The SEC,
seeking to intervene, contended that this was a new issue for cash;
the debtor property in exchange for its stock. See In re Rancho Montana de Oro,
Inc., Civil No. 69708-TC (C.D. Cal.).
90. Compare the refinancing plan of reorganization approved by the court in
In re Jade Oil & Gas Co., SEC Corporate Reorganization Release No. 289 (Sept. 15,
1969), and for a comment see Blum, Corporate Reorganization Based On Cash Flow
Valuation, 38 U. Cm. L. REV. 173 (1970).
91. In SEC v. Budin & Co., [1970-1971 Transfer Binder] CCH FED. SEC. L. REP.,
1 93,088, at 91,004 (Civil No. 541-71 D.N.J. May 3, 1971), the court refused to include
200,000 unregistered shares of Satellite Systems Corp. in the computation of the net
capital of Phillip S. Budin & Co., a broker-dealer, which the principal proposed to place
in the company in order to put it in ratio under the SEC net capital rule. The court
rejected the contention that these shares, purchased in a bankruptcy proceeding, were
exempt from registration under section 3(a)(10) and thus freely tradable. It found:
"that the wording of Section 3(a) (10) does not exempt from registration new issues of
stock purchased entirely for cash from a reorganized company. That section is intended
to exempt only exchanges of old stock or claims or part cash and part stocks or claims.
[authorities omitted]." For another aspect of the same case, see SEC v. Century Inv.
Transfer Corp., [1971-1972 Transfer Binder] CCH FED. SEc. L. RaP. 93,232, at 91,437
(Civil No. 3384 S.D.N.Y. Oct. 5, 1971).
92. SEC v. Granco Prods., Inc., 236 F. Supp. 968 (S.D.N.Y. 1964).
93. Id. at 971. In finding section 3(a)(10) inapplicable, the court pointed out
that the public offerees "could not and did not participate in the Chapter XI proceed-
ings upon which the asserted exemption from registration is based." Id.; cf. In re
Rancho Montana de Oro, Inc., Civil No. 69708-TC (C.D. Cal.).
94. 299 F.2d 315 (1st Cir. 1962).
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was not an "exchange" because the old stock was worthless; and w
not exempted by section 264 which required an exchange of valu
nor by section 3(a) (10) which applied to bona fide exchanges on]
not all sales to old stockholders. Although the court of appeals he
the Commission's motion untimely and did not review the meri
the Commission's position appears sound. An "exchange" of co
sideration involves something of value each way. Surely a cou
should not approve an issue of new shares if there is no value behix
them and, certainly, the claimant should yield something of value
the exchange exemptions are to have any meaning.95
Occasionally, a company will enter bankruptcy with a portfol
of securiities among its assets. The legality of distributing these s
curities by outright sale outside of a plan depends on how t
shares were acquired. The sale may require compliance with ti
Securities Act and its registration requirement, unless an appropria
exemption is available. If the shares were acquired as unrestrict(
shares, they could be sold without such compliance9 6 by applicati
of the section 4(1) " exemption under the 1933 Act, unless tl
number of shares in relation to the total issued and outstanding we
of sufficient size to require registration. On the other hand, if tl
shares were restricted, the debtor (or trustee) could find it diffic
to resell to the public directly because the section 264 and 393 e
emptions apply only to exchanges transacted pursuant to a plan.
Also, section 3(a)(10) might be of limited use since it does n,
apply to a public distribution. 9
95. But cf. 4 Loss, supra note 6, at 2599 n.96: "A judicial determination th
a Chapter X debtor is insolvent does not 'as a matter of law render the debtor's shar
of stock valueless or deprive such shares of legal significance' so as to destroy t
exemption for new securities issued in consideration of the shares and cash. [authorn
omitted.]"
96. This could be done by a public sale through a securities broker. In re K
minsky, 286 F. Supp. 445 (E.D. Wis. 1968). An SEC action receiver may also si
portfolio shares "on the open market or at private sale." SEC v. S & P Nat'l Con
360 F.2d 741, 745 (2d Cir. 1966). See also In re Marathon Foundry & Mach. 0
228 F.2d 594 (7th Cir. 1955), cert. denied, 350 U.S. 1014 (1956); Jones v. Kenda
34 F.2d 344 (4th Cir. 1929). But where a debtor acquired a substantial quanti
of restricted shares during a chapter XI proceeding, the Commission challenged a cot
order purportedly freeing-up these shares for sale to the public by a broker on t
ground that the debtor would be an "underwriter." The debtor then arranged for
private sale and the referee vacated his order. In re Greater Western Home Mfr
Inc., No. 217067 (C.D. Cal.), 37 SEC ANN. REP. 201 (1971).
97. 15 U.S.C. § 77d(l).
98. Bankruptcy Act §§ 264a(2)(a), 393a(2)(a), 11 U.S.C. §§ 664a(2)(a), 71
(a)(2)(A) (1970).
99. Consideration should be given to Rule 144 of the SEC relating to the sa
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In general, portfolio securities of a debtor should be treated no
differently than if they had been in the hands of the corporation.
Certainly, the court would have no power to either dispense with
or make freely tradable, otherwise restricted unregistered shares.
Resales and Redistributions-The Underwriter Problem
The redistribution and transfer of securities received in exchange
for claims or interests pursuant to a plan do not fall within the sec-
tions 264 and 393 exemptions.100 The express wording of these
exemptions limits their scope to the "transaction," i.e., the initial
exchange, pursuant to the plan.101  Similarly, section 3(a) (10),
though included under "Exempted Securities" in section 3 of the
Securities Act, is a transaction exemption. The position of the Com-
mission102 is that section 3(a)(10) would not exempt a secondary
distribution since, like sections 3(a)(9) and 3(a)(l1), it is in sub-
stance a transaction exemption.10 3
of restricted securities. Restricted securities may legitimately find their way into the
freely tradable market place for the company's securities under the circumstances set
out m the rule, which focuses essentially on the underwriting nature of a person seek-
ing to distribute restricted shares. Thus, any person selling any restricted security
(defined as securities having been acquired directly or indirectly from an issuer in
a transaction or chain or transactions not involving any public offering) in accordance
with the provisions of the rule "shall be deemed not to be engaged in a distribution
of such securities and therefore not an underwriter thereof." 17 C.F.R. § 230.144(b)
(1973). Generally, these provisions include satisfying a specified holding period; the
availability of public information about the issuer; a limitation on the number of shares
that may be sold; the manner of sale must be accomplished through unsolicited brokers'
transactions; notice of the proposed offering must be filed with the Commission at
Washington, D.C.; and the seller must have a bona fide intention to sell the securities
within a reasonable time after giving notice. See SEC Securities Act Release No. 5223
(Jan. 11, 1972); 17 C.F.R. § 230.144 (1973).
100. S. REP. No. 1916, 75th Cong., 3d Sess. 39 (1938) states: "mhe exemption
[section 264] for the issuance of securities to security holders and creditors under
the plan does not extend to any subsequent redistribution of such securities by the
issuer or an underwriter; for any such redistribution is subject to the same need for
public disclosure of relevant data as in the case of a new issue. This need for regis-
tration upon redistribution has been recognized by the Securities and Exchange Com-
mission in its interpretation of section 77B(h), but the revision embodied in section
264 is designed to remove all doubt as to the correctness of that interpretation."
101. The requirement of a plan of reorganization or arrangement is explicit, since
both exemptions exclude "transactions by an issuer or by an underwriter in connection
with a distribution otherwise than pursuant to" a plan. Bankruptcy Act §§ 264a
(2)(a), 393a(2)(a), 11 U.S.C. §§ 664(a)(2)(a), 793(a)(2)(A) (1970).
102. See In re Thompson Ross See. Co., 6 S.E.C. 1111 (1940); cf. In re Rancho
Montana de Oro, Inc., Civil No. 69708-TC (C.D. Cal.). For an analysis of section
3(a)(10), see Glickman, The State Administrative Fairness Hearing and Section 3(a)
(10) of the Securities Act-Some Questions, 45 ST. JoiN's L. REv. 644 (1971).
103. 1 Loss, supra note 6, at 709.
On the other hand, Shaw v United States"' seems to indicate
that the section 3(a)(10), exemption might be broader and exempt
the "security" itself. There the defendant was prosecuted for selling
unregistered securities which had been issued previously by the corpo-
ration in exchange for certain mining properties. The court instructed
the jury that if the shares had been acquired in exchange for the
mining interests pursuant to a permit from the Califorma Corporation
Commission after a section 3(a)(10) hearing, then
[the] provisions of the [Securities Act of 1933] requimrg reg-
istration and penalizing issuing and dealing in unregistered shares
"shall not apply" to the shares [initially] issued The pro-
visions of the Act would reapply only if [the original offeree]
transferred them back to the corporation for reissue.10 5
Consequently, a subsequent transfer or redistribution of securi-
ties received in an exempted exchange presents another situation.
The availability of an exemption for the resale of unregistered securi-
ties will depend to a large extent on whether, under the particular
circumstances, the original offeree is an "underwriter."' 1  The un-
derwriter problem can be a trap for the unwary, for one may find
himself having to hold securities he doesn't want or attempting to sell
shares publicly that cannot be lawfully sold in that manner.
It is clear that Congress intended to define the term "under-
writer"'07 in its broadest sense:
The term [underwriter] is defined broadly enough to include not
only the ordinary underwriter, who for a commission promises
to see that an issue is disposed of at a certain price, but also
includes as an underwriter the person who purchases an issue
outrght with an idea of then selling that issue to the public.'
08
This defimtion has been characterized as including a professional
investment banker as well as a rank amateur.'0 9 A further signifi-
104. 131 F.2d 476 (9th Cir. 1942).
105. Id. at 478.
106. If the participant becomes an underwriter, statutory or factual, he cannot rely
on the section 4(1) exemption ["transactions by any person other than an issuer, under-
writer, or dealer"] under the Securities Act of 1933, which is commonly used to permit
trading in securities that are lawfully in the securities markets. If he is an underwriter,
then the shares are not lawfully in the securities market in his hands and he could not
resell them publicly without prevailing on the issuer to register the shares.
107 Section 2(11) of the Securities Act of 1933. "The term 'underwriter' means
any person who has purchased from an issuer with a view to the distribution
of any security " 15 U.S.C. § 77b(Ii) (1970). This definition is expressly
applicable to the bankruptcy exemptions. Bankruptcy Act §§ 264b, 393b, 11 U.S.C.
§§ 664(b), 793(b) (1970). And of course this definition applies to section 3(a)(10)
of the same act.
108. H.R. RaP. No. 85, 73d Cong., 1st Sess. 13 (1933).
109. 1 Loss, supra note 6, at 547 "The term 'underwriter' is defined not with
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cant point is that the term "issuer," as defined in the section 2(11)
definition of "underwriter," includes an individual or select group
of individuals directly or indirectly controlling the issuer. One ef-
fect of this provision is to bring a redistribution of securities by these
persons within the registration requirement by treating them "as
equivalent to the original issuer" if the redistribution is by public
offering;110 and the fact that securities may be exchanged for securi-
ties does not make it any less a purchase within the definition of
"underwriter," since "it is clear that 'purchased' in § 2(11) includes
an exchange.""'
A strict interpretation of "underwriter" centering on distributive
intent would probably make every public creditor or stockholder an
underwriter. Since most securities holders usually want to convert to
cash as soon as possible, they take with a view to distribution.1
2
Generally, however, the normal, small creditor or shareholder who
receives a few new securities under the plan in exchange for all or
part of his claim or interest may sell. Such modest resales by non-
controlling persons are probably not objectionable. 113
However, when a relatively large redistribution occurs or when,
for example, a consolidated redistribution of a large number of un-
registered securities received by many small securities holders is ar-
ranged, serious questions arise. Other than perhaps informing the
securities holders about resales, any concerted effort to arrange for
a redistribution should be avoided. It may be deemed just another
way of issuing securities to raise cash for paying off creditors; i.e.,
reference to the particular person's general business but on the basis of hIs relationship
to the particular offering. No distinction is made between professional investment bank-
ers and rank amateurs. Any person who performs one of the specified functions in
relations to the offering is a statutory underwriter even though he is not a broker
or dealer."
110. H.R. RaP. No. 85, 73d Cong., 1st Sess. 13-14 (1933). It should also be
noted that the question of "control" is one of fact and is not synonymous with owner-
ship of 51 percent of the issued and outstanding voting stock. "Where power exists
to direct the management and policies of a corporation, 'control' within the meaning
of Section 2(11) exists even though the persons who possess that power do not own
a majority of the corporation's voting stock." Thompson Ross Sec. Co. 6 S.E.C. 1111,
1119 (1940).
111. 1 Loss, supra note 6, at 548; accord, SEC v. American Int'l Say. & Loan
Ass'n, 199 F Supp. 341, 351 (D. Md. 1961); In re Hayes Mfg. Corp., 23 S.E.C. 574,
576-77 (1946).
112. This is true at least as to trade creditors. 4 Loss, supra note 6, at 2599-
600.
113. Id. at 2599.
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the creditors, rather than the issuer resell." 4  In any event, the prob-
lem has been characterized as an "open question"" 5 and caution
should be exercised. Where a large transfer is involved, an opinion
should be requested from the SEC staff. "6
Brokers and dealers should be especially careful m creating or
participating in any market regarding resale of unregistered securities
obtained through these exchange exemptions. Usually where a non-
debtor issuer is involved, the initiation or resumption of trading is of
special interest to management m deciding to merge with or acquire
the debtor in exchange for the issuance and redistribution of its
shares." 7  Furthermore, because of the natural desire of creditors
to recoup their claims by converting the stock to cash as soon as
possible, the debtor's management may desire an early public mar-
ket for these securities and so contact brokers. Also counsel will
often be asked to give an opinion letter"" regarding the tradable
nature of the newly issued, unregistered securities. When smister
motives are present, the arrangement for a concerted public redistri-
bution may blossom into a scheme whereby the broker, the attorney's
114. Cf. SEC v. Granco Prods., Inc., 236 F Supp. 968, 971 (S.D.N.Y 1964),
where the court referred to such a "scheme."
115. "Indeed, most trade creditors, at least, do take, in all probability, for dis-
tribution. That being so, it is conceivable that, when there are many small creditors
and none is dominant, the debtor appropriately might arrange for a broker to make
a concerted distribution on behalf of all of them. But this must be considered an
open question, particularly m the light of SEC v. Granco Products, Inc., 236 F Supp.
968, 971 (S.D.N.Y 1964), where the defendants concocted a scheme, in effect, 'to
issue securities to the public at large who could not and did not participate m the
Chapter XI proceeding upon which the asserted exemption from registration is based.'"
4 Loss, supra note 6, at 2600.
116. The SEC staff will evaluate the pertinent facts and circumstances. For ex-
ample, is the company a reporting company under the Securities Exchange Act?
What is the relation between the number of shares to be transferred and the number
outstanding? How long have the shares been held? What is the relationship of the
transferor to the company 9 Is there a public market for the shares? Where a plan
participant exchanges a restricted security, such as a debenture received in a private
placement transaction, for a new security in a qualifying plan exchange, the new secu-
rity should be similarly restricted. The bankruptcy exemptions from registration were
not intended to facilitate the freeing-up of restricted securities. What goes in restricted
should come out restricted. See note 123 infra.
117 In a sense, this is a way of going public without registration. A non-debtor
buys the assets of a publicly-held debtor and issues its stock to the debtor in posses-
sion or trustee who then distributes the shares pursuant to a plan, thus avoiding formal
registration. The creditors and shareholders in turn become stockholders of the issuer.
If the transfer involves a controlling interest, registration is necessary for any public
redistribution.
118. Counsel thereby becomes part of a concerted effort to arrange for redistribu-
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opinion letter and the controlling interest(s) act together to stimulate
a false market for the shares with the control shares being marketed
at the right time to the detriment of the public which has little, if
any, accurate information. 119
Conclusion
While an investor has a private cause of action for violations of
the Securities Acts, it may often prove difficult, expensive and fruit-
less to pursue if the defendants have sold their shares and departed.
The practice of preventive law may be the only real protection for
the prospective public investor. This places on the bankruptcy courts
an obligation to prospective investors to deter schemes such as existed
in SEC v. Century Investment Transfer Corp. 20 This obligation re-
quires close court scrutiny of securities prior to their issuance and
distribution. It will be remembered that the bankruptcy plan hear-
ings are considered to be substitutes for the information that regis-
tration of the securities would normally provide, and the exchange
exemptions are founded upon this assumption. The court's exami-
nation can weed out potential schemes that may be harmful to the
public interest and reduce public trading in dubious and unsound
securities.
119. SEC v. Century Inv. Transfer Corp., [1971-1972 Transfer Binder] CCH FuD.
SEc. L. REP. 1 93,232, at 91,437 (Civil No. 3384 S.D.N.Y. Oct. 5, 1971) (appeal to
Second Circuit pending). This was a civil action by the SEC to enjoin violations of the
broker-dealer registration and anti-fraud provisions of the Securities Acts. The scheme
arose out of four chapter XI proceedings involving shell corporations. The attorney for
the debtors had arranged a meeting between the controlling shareholders of the debtors
and a promoter, representing Bachelor Investment, Ltd. Pursuant to four Orders of
Arrangement, Bachelor purchased controlling interests in the four debtor shells solely for
cash; the share certificates were marked with a restrictive legend; and the creditors of
the debtors exchanged their claims for equity interests. Soon after the arrangements
were consummated, Bachelor started buying up shares issued to the creditors; the debt-
ors' attorney issued an opinion letter that the shares could be traded without registration;
and a broker-dealer agreed to and made a market in the securities issued to the creditors
under the arrangement. The Commission alleged that the over-the-counter market price
was continuously increased by the broker without reason, creating a false market
Meanwhile, defendant Century Investment Transfer Corp. advertised in the Wall
Street Journal seeking private companies to merge with dormant public companies and
other private companies pursuant to which large blocks of restricted shares received
by Bachelor in the chapter XI proceedings were transferred with the restrictive legend
removed. The court preliminarily enjoined defendants from operating as unregistered
broker-dealers, from making further transactions involving unregistered stock and from
violating the anti-fraud provisions of the Securities Act See also SEC Securities Act
Release No. 5226 (Jan. 10, 1972); SEC Securities Act Release No. 4982 (July 2,
1969).
120. See note 119 supra.
THE HASTINGS LAW JOURNAL
Additionally, where brokers are involved, the SEC has promul-
gated Rule 15c2-11 under the Securities Exchange Act of 1934 which
generally "prohibits the initiation or resumption of quotations respect-
ing a security by a broker or dealer who lacks specified information
concerning the security and the issuer."'' This duty to acquire
and provide current, accurate specified information about the secu-
rity as well as the issuer should facilitate the availability of public
information concerning securities issued through bankruptcy proceed-
ings, since information about the issuer is often buried in the court's
files and not easily available to the investing public. Another device
which would tend to police the after-market by limiting trading to
those shares that may legitimately find their way into the market
place-especially where controlling blocks are issued in private place-
ment transactions to insiders 122--is a requirement, which the bank-
ruptcy court might consider adopting, that shares issued to insiders
controlling the issuer be stamped with a restrictive legend with stop-
transfer instructions issued to the transfer agent.
23
Finally, it cannot be overemphasized that the bankruptcy ex-
emptions are transaction exemptions whose application is to the
issuance of securities for the purpose of getting those securities into
the hands of the issuee. These exemptions extend neither to subse-
quent transfers nor to the security itself and cannot be relied upon
to make the securities "freely tradable."
121. SEC Securities Exchange Act Release No. 9310, at I (Sept. 13, 1971).
122. This private offering exemption is found in section 4(2) of the Securities
Act of 1933. 15 U.S.C. § 77d(2). These so-called restricted shares are usually issued
in controlling amounts to the promoters who fund the plan either directly or indirectly
through a non-debtor issuer.
123. See SEC Securities Act Release No. 5121 (Dec. 20, 1970). Perhaps con-
trolling blocks of stock issued to large creditors and stockholders under the exchange
exemptions pursuant to the plan should be similarly restricted; this would police the
transactional nature of these exemptions. Cf. In re Standard Airways, Inc., Civil No.
65745 (W.D. Wash.), 37 SEC ANN. REP. 189 (1971), where, under a chapter X plan,
an exchange of a controlling block of stock for a plan proponent's substantial claim,
although exempt under section 264, was treated as a private offering and a restrictive
legend, deemed by the Commission to be appropriate, was placed on the certificates.
In In re Synergistics, Inc., unpublished order of Referee confirming plan of arrange-
ment, No. 70-1251 (D.C. Mass. 1971), the debtor went further and amended its ar-
rangement, which called for the issuance of approximately 800,000 new common shares
to unsecured creditors, to restrict these shares with an appropriate legend. The SEC
had intervened and contended that a large number of shares of highly doubtful value
would be issued under the plan and that the creditors would "unload" this stock to
an unsuspecting public in an attempt to recoup their losses. The Commission withdrew
its objection to the amended plan.
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